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ABSTRACT. The presence of the business and a proper business environment is essential for the multifaceted
development of our country. Therefore, its preservation has the same importance as well, that is provided by the
insolvency law through the rehabilitation regime. The article discusses the importance of the rehabilitation regime
for a business entity.

The article hereof provides the actions taken by various authorities through adopting laws, introducing inter-
national standards, etc. For example, on the Ministry of Justice of Georgia initiative, the Parliament of Georgia
adopted the Law “On Rehabilitation and Collective Satisfaction of Creditors’s Claims” in 2020.

The work also discusses the judiciary and its role in saving the business based on a specific example. The work
also reviews the place of Georgia in various ratings, such as those of “Doing Business” and “The Heritage Founda-
tion”. Considering their importance and influence, the above-mentioned ratings and the place held by Georgia are
a guide for foreign investors.

The place of the judiciary in the rating, which has experienced stagnation, should also be noted. This, of course,
has a negative impact on both local and international levels for those interested in doing business in Georgia. De-
spite the presence of an appropriate legal framework within the scope of the issue under consideration, however,
the numbers that are read in the ratings do not give us the opportunity to state that there is a sound environ-
ment for doing business in Georgia. For this, it is obvious that only the insolvency law's presence is insufficient.
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INTRODUCTION

The Law “On Insolvency Proceedings”, adopted in
2007, has left a significant trace in legislative and prac-
tical development and in scientific terms. Deepening
of knowledge made us face the new legislative needs,
which resulted in the development of the draft law by
the Ministry of Justice and its subsequent adoption by
the Parliament in the form of the Law “On Rehabilita-
tion and Collective Satisfaction of Creditors’ Claims”. In
addition to the above-mentioned important domestic
news, which led to amendments to the legislation and
development in the current direction, we should not
forget that the “Association Agreement” was ratified by
the Parliament of Georgia on June 26, 2014, which, in-
ter alia, involves the approximation of the Georgian law
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with the EU legislation, between the European Union
and the European Atomic Energy Community (Euratom)
and their Member States.! The obligation to adopt the
new insolvency law was not directly derived from the
Association Agreement, however it did not cause con-
tradiction with the directives either. This can be con-
sidered as a manifestation of the country’s free will for
the benefit of development and success, which has a
positive reflection in favour of our country on a yearly
basis. As an illustration, let’s discuss “Doing Business”
ratings of the World Bank of recent years, where Geor-
gia ranks 6" or 7" place in terms of ease of doing busi-
ness. For example, as of 2019, Georgia was in 6 place,?

1 Association Agreement, Article 1.2 g. [last viewed on
April 07, 2023].
2 A World Bank Group Flashing Report, Doing Busi-
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where it left behind such leading countries of the world
as Norway, USA, UK, etc. And according to the data of
2020, Georgia took 7™ place?, after advancing over the
USA. One of the components of this research refers to
insolvency, in which we are ranked on the 64" place,
and last year we were ranked on the 60™ place.* Suc-
cess in launching a business should be converted into
business preservation (through rehabilitation), which,
as we witness, is of great importance in the develop-
ment of the insolvency sector. It is believed in economic
science, that the state must create favourable condi-
tions for the formation and development of business, in
which, in addition to political stabilization, and creation
of a competitive and favourable social environment, le-
gal provision of business is also necessary,® which is one
part of the creation of an investment climate along with
economic, political and social factors that determine
the attractiveness of country for foreign investments.®
And in the science of law, a scientist in the field of insol-
vency — Roin Migriauli, pointed out the interest of the
state in the law, in favour of the rehabilitation regime,
for prevention of bankruptcy proceedings in his work
back in 2017.7 It is after this that Georgia starts to pay
attention to the field of insolvency in the world ratings,
which contributed to the change of legislation and giv-
ing priority to the rehabilitation regime therein. The ar-
ticle is interesting, as it discusses the actions of all three
branches implementing the state governance, in terms
of creation, adoption and proper introduction of the ap-
plicable insolvency law in practice.

During the fulfilment of the work, such types of re-
search were used as descriptive, inductive, qualitative,
comparative, data analysis, etc. The purpose of the re-
search topic is to study the state's business legal policy
of insolvency.

The research topic is the study of the Georgian leg-
islation on insolvency, in particular, within the scope of
the purpose and meaning of the rehabilitation regime.

ness 2019, 16™ EDITION. Pg. 5.

3 Comparing Business Regulation in 190 Economies, Doing
Business. 2020. Pg. 4.

4 Doing Business (2020), Ministry of Economy and
Sustainable Development of Georgia, 2020.

5 G. Shubladze, M. Nanitashvili, (2011) Basics of Busi-
ness. Publishing house: Universal, Thilisi.

6 Qogiauri, L., (2017) Foreign Investments, Thilisi. Pg.
71.  http://91.208144135/~grunistory/download.
php?tocken=a0283cf715200960c1c4c3e3f83¢c41d3

7 R. Migriauli, (2017) Introduction to Bankruptcy and
Insolvency Law. 3 revised edition. Publisher: Law-
yers’ World, Thilisi. Pg. 233.
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The research object is the involvement of the state
governance implementing branches and their role in
implementing the rehabilitation regime.

STATE AND LAW

Within the scope of the responsibility mentioned
above in the introduction, the state, in parallel with
the international arena, did its best not to lag behind
the world economic pulse and developed the Law “On
the State Budget of Georgia for 2020”, which clearly
described the priority programs for the development
of the state. The issues related to insolvency were in-
cluded in the priority ranks, which were formulated as
follows: “The insolvency system will be reformed for
the purpose of improvement of the procedures related
to insolvency proceedings. There will be more incen-
tives for rehabilitation of enterprises, more guarantees
to ensure the protection of creditors’ rights and legal
interests.”® In fact, development of the draft Law “On
Rehabilitation and Collective Satisfaction of Creditors’
Claims” by the Ministry of Justice of Georgia was a huge
step forward for implementation of the reform. In addi-
tion to the Law “On Budget”, the government program
of 2019-2020 focused on the reforms in the field of in-
solvency, where the greatest importance was given to
the development of economy, which was considered
to be ensured by the reform of the insolvency system.
It was aimed at rehabilitation of the debtor and ensur-
ing the rights and legal interests of creditors with more
guarantees.’ In the report on the above-mentioned pro-
gram, we can find that the set goal was fulfilled, on the
basis of which the Law “On Rehabilitation and Collective
Satisfaction of Creditors’ Claims” was developed.®

Each branch implementing the state governance
should contribute to the initiation and establishment
of law-making within the scope of its own capabilities,
afterwards its development and correct interpretation
in practice, maximum application of all kinds of resourc-
es for business prosperity, etc. | believe that the suc-
cess of the business is directly related to the success
of the country. Its prerequisite is establishment of a

8 The Law of Georgia “On State Budget”, 2020 [last
viewed on April 07, 2023].

9 Government Program 2019-2020, September, 2019
[last viewed on April 07, 2023].

10 Report on performance of the Government Pro-
gram, 2019-2020. September, 2019 - May, 2020. Pg.
57. [last viewed on April 07, 2023].

99




MERI KETILADZE

legal framework. Even, according to the philosophy of
law — “what is legal — is useful for people”.!* To ensure
this, the legislative and executive authorities have done
everything within the scope of their competence, and
now we have the Law “On Rehabilitation and Collective
Satisfaction of Creditors’ Claims” in force. After all, the
judiciary is of great importance, in particular, for accep-
tance of application in the proceeding, opening the re-
habilitation regime, etc.

IMPORTANCE OF THE REHABILITATION
REGIME

Importance of the rehabilitation regime encom-
passes various fields and interests. In addition to the
legal importance of preserving the existence of an en-
trepreneurial entity, continuing presence in the Reg-
istry of Entrepreneurs and Non-Entrepreneurial Legal
Entities, rehabilitation has huge material importance
— as in terms of continuation of the actual activity of
its enterprise. The Constitution is the guarantor for pro-
tection of everyone’s rights. The Constitution of Geor-
gia ensures freedom of entrepreneurship, prohibits
monopolistic activities, except for the cases allowed by
law, etc.'? However, it is considered that the state itself
creates a monopoly in certain cases due to individual
characteristics of the field of law and activity,®* for ex-
ample, while granting the licenses and during the issues
regulated within the framework of the intellectual law.
Regardless of the topic’s specific, we have to remember
that “free competition is considered as the best way to
achieve the economic welfare, and the main goal of the
legislation regulating competition is to increase the eco-
nomic welfare of the society”!* and it is considered to
be of primary importance in the economy.?®

As for international investments — whether it is
launching a business in the local market, establishment
of a branch, relocation of an enterprise or something

11 G. Radbrukh (2012), 5 Minutes of Philosophy of Law,
Journal of Law: Table of Contents, N1-2 (3-4), Thilisi,
translated by Dimitri Gegenava.

12 Constitution of Georgia, Article 26. [last viewed on
April 07, 2023].

13 Mankiw, N. G. (2009). Principles of Microeconomics,
fifth edition, Harvard university. Pg. 318.

14 “Competition Policy in Georgia” International
Transparency - Georgia (2016) Thilisi. Pg. 6.

15  S. Petelava (2007), Theory of Competition and Anti-
mological Regulation in Georgia, Publishing House:
Loi, Thilisi. Pg. 13.
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else, prior to making a decision, it is important for the in-
vestor/businessman to have the stability, favorability and
compliance of domestic legislation with the international
standards, because from the beginning, they determine
in the contract which country’s tribunal must consider
the case if a dispute occurs, they are guided by the norms
of domestic law in general, in the process of action.!®

In the end, we should not forget about the bene-
fits of the welfare sector, in particular, the rehabilitation
regime, and — “We are obliged to save those who are
worth saving"”.'” Through rehabilitation, in preservation
of the debtor, we should see the universal importance
of continuing his/her existence, taking into account the
above-mentioned or other reasons. If the debtor is not
rehabilitated, the necessity of the bankruptcy regime
will arise, which will be followed by the opposite actions
of rehabilitation, in particular, withdrawal from the Reg-
istry of Entrepreneurs and Non-Entrepreneurial Legal
Entities, and before that — realization of the bankruptcy
mass for satisfaction of the creditors, etc. The rehabili-
tation regime serves to avoid all this, which is the best
way to overcome the crisis and protect the interests
of both the debtor and the creditor, that is a mean of
prevention of disappearance of the bankruptcy — debt-
or from the civil circulation, that is called “the second
chance”. It is believed that if there is a “second chance”
and the rehabilitation process is successfully imple-
mented, it will contribute to the development of the
entrepreneurial activity.’® As we can see, importance of
the rehabilitation regime goes far beyond the scope of
the insolvency sector. And, its use and implementation,
in addition to the interests of the debtor, is of national
importance, both inside and outside the country.?®

THE GOAL OF THE REHABILITATION REGIME

The goal is of great importance in any issue. The re-
habilitation mode is no exception as well. The goal of
the rehabilitation regime is realized in favor of several

16 Rudolf Dolzer, Christoph Dchreuer (2008), Princi-
ples of international investment law. Oxford Uni-
versity Press. Pg. 265 and the next.

17 G. Erkomaishvili, L. Gigauri, N. Talakhadze, Basics
of Entrepreneurship. Pg. 16. http://www.bpa.ge/
book/book01.pdf

18 International Monetary Fund: Orderly & Effective
Insolvency Procedures.

19 M. Ketiladze (2023), “Sustainable Development
Goals and Rehabilitation Regime”.
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actors. For example: the state, the creditor, the debt-
or himself/herself, etc. Exactly the goal determines the
direction of the regime and the interests of the parties.
According to the Law “On Insolvency Proceedings”, sat-
isfaction of the demands of the creditors were com-
bined in the goal of rehabilitation — by improvement of
the debtor’s financial and material-technical condition,
perfection of the management system, increasing the
success and profitability of the debtor’s commercial ac-
tivities, as well as the possible optimization of the trust-
ee’s property.? As we can see, according to the law, the
goal was set not only towards the interests of the debt-
or, but also in the interests of the creditor. If the debtor’s
goal was to save the enterprise through improvement
of the situation, increasing the profits and other means,
the creditor’s goal was to satisfy his/her interests. It is
obvious, realization of the creditor’s goal went through
the realization of the debtor’s goal. Accordingly, the
creditor had no less interest in the debtor’s successful
rehabilitation regime, because he/she would be able to
satisfy the requirements only if the debtor’s rehabilita-
tion goal was achieved.?

According to the applicable Law “On Rehabilitation
and Collective Satisfaction of Creditors’ Claims”, the
purpose of the rehabilitation regime is to approve the
rehabilitation plan,? upon enforcement of which, the
rehabilitation regime is carried out.?? However, it will
find continuation in the result of its approval. In par-
ticular, its implementation becomes binding for all par-
ties involved in the plan, including for those creditors,
whose demands were not recognized and for those
creditors, who voted against the rehabilitation plan.?
With this, the norm emphasizes the wording stated in
the title and the purpose of the law — satisfaction of all
creditors through rehabilitation is important for it.

In conclusion, that the goal of rehabilitation is not

20 Law on Insolvency Proceedings, Article, 3.S. [last
viewed on April 07, 2023].

21 M. Ketiladze, R. Migriauli (2022), “Active role of the
insolvent debtor in the rehabilitation regime”, Cau-
casus International University, International Scien-
tific Conference, Challenges of Modern Law, Thilisi.

22 Law on Rehabilitation and Collective Satisfaction
of Creditors’ Claims. Article 69.1. [last viewed on
April 07, 2023].

23 Explanatory card on the draft Law of Georgia on
Rhabilitation and Collective Satisfaction of Credi-
tors [last viewed on April 07, 2023].

24 Law on Rehabilitation and Collective Satisfaction
of Creditors’ Claims. Article 85.2 [last viewed on
April 07, 2023].
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focused on one side of the regime, thus it establishes
the opinion that the rehabilitation regime is an effective
tool for realization of participants’ interests in insolven-
cy proceedings.

THE HERITAGE FOUNDATION INDEX
AND GEORGIA

One issue is a proper existence of the domestic le-
gal framework in the country, based on the Constitution
and other normative acts, and the other one is its im-
plementation in practice. The Heritage Foundation is an
authoritative research institution, which measures the
level of economic freedom of more than 180 countries
on annual basis, that is determined through evaluation
of 12 components. These components are grouped into
4 main groups: 1. Rule of law (property rights, judicial
effectiveness, government integrity); 2. Government
size (fiscal health, government spending, tax burden);
3. Regulatory efficiency (business freedom, labor free-
dom, monetary freedom); 4. Market openness (free-
dom of trade, investment, finance). Each parameter is
evaluated on a 100-point scale (0 — the lowest level of
economic freedom, 100 — the highest level of economic
freedom).?> In the Index of Economic Freedom of The
Heritage Foundation, Georgia’s economic freedom was
assessed with 68.7 points in 2023. According to this in-
dex, Georgia is among the countries with a moderately
free economy and ranks 35 place in the world. Com-
pared to the previous year, Georgia’s position in the “In-
dex of Economic Freedom” has decreased by 9 places,
and the rating has deteriorated by 3.1 points. In addi-
tion, during the period of 2012-2023, Georgia received
the lowest rating in 2023, however, achieved the high-
est rating in 2021 (77.2 points). According to the data
of 2023 of The Heritage Foundation, the rating score of
Georgia has worsened in 8 out of 12 components, these
are: property rights, judicial effectiveness, government
integrity, fiscal health, government spending, business
freedom, monetary freedom, trade freedom. The eval-
uation score remained the same in 2 components: tax
burden, investment freedom. The rating improved in
only 2 components: labor and financial freedom.?®

25 https://factcheck.ge/ka/story/41730--8ms3m-
00b-30000mbobobogMmgdob-0badbom-bods-
Mmn370mm3-10-§amosbo-3mamabomn-3603367-
mMm3560-§0bL3ms-9A3765-08-3mBo0s-31-9030-
MON-3507N3xMdILS

26 https://factcheck.ge/ka/story/41730--8ms3m-
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APPENDIX Nel: OVERALL SCORE. SOURCE: Index of Economic Freedom.

This analysis reveals that it is not enough to settle
the issue only at the legal level. Therefore, it is import-
ant to take various effective steps. First of all, giving the
maximum freedom to business, which should preserve
the existing capital and, in the future, attraction of in-
ternational investments. Each component individually
carries the greatest importance, which creates a com-
mon chain for preservation or launching a business (see
Appendix 1%7).

When we are talking about saving and recovery of
business, proper action of judiciary is of great impor-
tance, of course within the scope of law. Taking the is-
sue under consideration by bringing the insolvency into
the scope of law. The research of The Heritage Foun-
dation, shown in the chart below, makes it clear that
judicial effectiveness is stagnating. Judiciary, which is
an independent body and differs in nature from other
executive authorities, bears their equal responsibility
within the scope of its powers.

Therefore, the judiciary should ensure the increase
of effectiveness in every way, implying the introduction

00b-379000mboboboamadob-06adbom-badsthonlg-
anm3d-10-§amosbo-3mmamaboom-3603369mmm3s-
60-§06L30MS-5H3765-S-3MBENS-31-5CC30MON-3o-
07M3xmMoqLs

27 https://indexdotnet.azurewebsites.net/index/visualiz
e?cnts=georgia&type=9&fbclid=iwar3na3pvl7wzvrcsn
d95jakd9dkkel606jzgvngaduitwcuuyccxlzaca70
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of legal norms in proper knowledge and application, the
equality of parties and introduction of other rights in
practice. The judiciary, as one of the branches of gov-
ernance, both locally and internationally, should share
its meaning, purpose and goals of existence, so that the
current reality and assessments made in local or inter-
national researches can be changed with a positive indi-
cator (see Appendix 2%).

JUDICIAL PRACTICE — ACCORDING TO THE
EXAMPLE OF JSC ,ELMAVALMSHENEBELI“

On December 30, 2022, the representative of JSC
,Elmavalmshenebeli“ applied to the Civil Case Panel of
the Thilisi City Court with a request to open the reha-
bilitation regime. The court reviewed the application
and appended documents, it considered that the ap-
plication did not comply with the requirements of the
Law “On Rehabilitation and Collective Satisfaction of
Creditors’ Claims”, therefore the applicant was given a
deadline to fill the gap. According to the Article 44(3)
(a) of the Law of Georgia “On Rehabilitation and Collec-
tive Satisfaction of Creditors’ Claims”, if the debtor files
an application for insolvency in the court, in addition to
the information provided for in paragraphs 1 and 2 of

28 https://www.heritage.org/index/visualize
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APPENDIX Ne2: judicial effectiveness. SOURCE: Index of Economic Freedom.

this Article, he/she must also submit the complete list
of his/her creditors (names, titles, personal numbers,
identification data) and the information on existing ob-
ligations.

The court set a 5-day timelimit for the debtor to
eliminate the above-mentioned gap.? On January 18,
2023, the representative of JSC “Elmavalmshenebeli”
applied to the Civil Case Panel of the Thilisi City Court
with a request to fill the gap. However, the court re-
fused to recognize the admissibility of the application
for opening of the rehabilitation regime. As a basis for
such refusal, the court explains that in the case under
consideration, the applicant failed to provide a reason-
able probability of achieving the goal of rehabilitation
on high level, in particular, the fact that rehabilitation is
achievable is not confirmed soundly. In relation to the
above-mentioned, the debtor noted that — “It has a real
possibility to achieve rehabilitation in approximately 8
years, which will fully satisfy all creditors, including the
secured creditors.” Above-mentioned argumentation is
based on the circumstances that in the regions of Trans-
caucasia and Central Asia there are huge demands for
the relevant goods (products) of the debtor, in particu-
lar, the customers demand construction, modernization
and overhaul of mainline and industrial electric locomo-
tives of various modifications, as well as production of
spare parts and nodes of mainline, industrial and quar-

29 Ruling of the Thilisi City Court, dated January 9,

2023, case N22/39590-22.
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ry electric locomotives, overhaul of a track-laying ma-
chine. Accordingly, the debtor has a properly equipped
production base, which ensures the fulfillment of the
works (services) specified below, in particular, during
the rehabilitation period the debtor’s company will be
able to: 1. manufacture 100 pieces of new quarry trac-
tion units, in the amount of 400,000,000 (four hundred
million) USD; 2. carry out overhaul to 70 pieces of elec-
tric locomotives, in the amount of 70,000,000 (seventy
million) USD; 3. manufacture spare parts corresponding
to a wide nomenclature, in the amount of 35,000,000
(thirty-five million) USD. Therefore, during the rehabil-
itation period (approximately 8 years), the debtor can
perform the works and the services worth 505,000,000
USD. According to the most pessimistic calculations,
the estimated profit margin from fulfillment of the
above-mentioned works is 15%, i.e. approximately
76,000,000 USD, which fully ensures the satisfaction of
all creditors’” demands.*°

On January 30, 2023, the representative of JSC “El-
mavalmshenebeli” filed a private lawsuit before the
Civil Case Panel of the Thilisi City Court and demanded
for annulment of the ruling made on January 25, 2023.
However, the court did not change its position and the
ruling was left in force.!

30 Ruling of the Thilisi City Court, dated January 25,
2023, case N92/39590-22.
31 Ruling of the Thilisi City Court, dated February 15,

2023, case N92/39590-22.
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As it was mentioned above, the debtor, based on
the expected circumstances, believed it reasonable to
satisfy the creditors’” demands within the period of 8
years, this was guaranteed by its current capital and
the prospect of future relations. Presence of the men-
tioned grounds and reference to it was sufficient for
the court when the rehabilitation regime was opened
at JSC “Gurjaani 1929”. Unfortunately, the court did not
properly considered the case of this insolvency. This is a
clear example of the fact that when considering the cas-
es, the court is not guided by the principle of equality,
and selection took place. As for appealing to the court
regarding the complete list of creditors and the obliga-
tions towards them, is unreasonable, because only the
debtor is the person who has proper knowledge of the
number of its creditors and the information related to
them. Argumentation of the given issue by the court is
pointless when it actually has no opportunity to know
all this without the debtor. This raises the doubt that
the court made a decision with a preconceived notion
when it delivered the ruling on refusal to open the reha-
bilitation regime of JSC “Elmavalmshenebeli”, especial-
ly in the case when the initial list of creditors is always
being changed, i.e. a person cannot be recognized as
a creditor until appropriate ruling is delivered by the
court. Accordingly, the person on the initial list of cred-
itors may not be recognized, and the person not men-
tioned in the application may be considered as a credi-
tor of insolvency. In addition, the fact that the ruling on
opening the regime is published and is available to any
person should also be taken into account. Also, prior to
drawing up the register of creditors, the manager/su-
pervisor checks the demands of creditors and creates
the register of creditors within the period of 60 days
from recognition of the application of insolvency as ad-
missible, based on the information received from the
creditors and the debtor or/and the information sought
by it. All this obviously indicate that the court had not
properly “fought” for opening the rehabilitation regime
for JSC “Elmavalmshenebeli”. It did not/couldn’t apply
to the alternative ways provided for by the law, through
which it would be possible to determine the identity of
the creditor of insolvency. Here, it would be reasonable
to assume that the 7-day period prescribed by law for
the court for consideration of the application was not
enough to study the factual circumstances mentioned
in the application, especially the basis of insolvency pro-
vided for in the application, and to deliver appropriate
decision, as previous legal practice has shown, 5 days

104

were not enough. It is pity that the new law did not
take this problem into account, failed to assess those
hazards which can be caused by unreasonable deadline
and refused to make appropriate changes.?? The judges
of the Court of First Instance, who consider insolvency
cases, must have the opportunity to elaborate more on
the issues of the insolvency law in order to see insolven-
cy in its broader scope and context.

CONCLUSION

As the summary of the work, it might be said that
we have a proper institution for saving the business, in
the form of a modern rehabilitation regime, that is the
merit of the branches of the legislature and executive
authorities.

As it was mentioned above in the article, the re-
habilitation regime is a tool for saving the debtor and
improving his/her economic situation, and it is of great
importance, not only for the debtor, but also for the
creditor and the state, both inside and outside the
country.

Consideration of the ratings of “Doing Business”
and “The Heritage Foundation” clearly revealed that
Georgia is experiencing significant setbacks in various
directions, which creates an unfavorable environment
for the business.

Based on consideration of the given example, it can
be concluded that the judiciary is still the biggest chal-
lenge for our country within the scope of the applicable
practice.

32 M. Ketiladze (2023), In the Proceedings of Judicial Re-
habilitation Regime of Insolvency, Journal: Law and
the World. Pg. 123.
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